
3-TI<rcFci cfiT cfi I41 e>I £J.:,
Office of the Commissioner

#4zr fl@r), .w:frc;r 3150171I& 3I I .!.I cfci I C'i £j.:,

Central GST, Appeals Ahmedabad Commissionerate
ft@@) sraa, Ilea mrii , 3raral$1, 3#Ta1are-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240464§W0000777C3C •
(c!i) ~~ I File No. GAPPL/COM/STD/508/2023 /262 -66
(ta)

er4lea arr2l ien3pt fee+ta I AHM-EXCUS-001-APP-348/2023-24 and
Order-In -Appeal and date 28.03.2024

"CfTl«ljq?[ffTf[ff/ $fl st+ia @a, sg#a (erftet)
(1f) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('ef) srla al f2tie I 04.04.2024
Date of Issue
Arising out of Order-In-Original No. 441/AC/Div-I/HKB/2022-23 dated 07-02-

(s) 2023 passed by The Assistant Commissioner, CGST, Division-I, Ahmedabad
South

0-141<:icbdl cl?FTTB JfR" 4CTT / The Assistant Commissioner,
('tf) Name and Address of the Central GST, Division-I, Ahrnedabad South.

Appellant GST Bhavan, Ahrnedabad. -

4fail an+ 3#k 4CTT / M/s. Mitesh Goverdhan Joshi,
(4) Name and Address of the 1608, Patea Sheri Djanasuthar ni Pol,

Responded Kalupur, Ahrnedabad-380001

Rl rfa zr s{a-st?gra siatr prnar gt azsrsarkuf zrnRnfaftaaIg+gTT
rf2ask#stsf srzragatwska rga#mar&, $qt fR ha skrh fa«a gtrare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
+taalmr galru 3raT:
Revision application to Government of India:

(1) at sgraa gr4 zf@fr, 1994 fr art aaRt aarg mgih a? pins arrRt
5q-enT # qr Tc@a # siaiiagtru smear sref #Ra, tar, fa it«, zusa far,
tuft #ifa, sf7aatrsat, iraf, &fa««t: 110001 #t ft sift a1Reg:

A revision application lies to the Under Secretary, to t..he Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



(e) r«hag f#frrgrtJ?T it R4Yfcl ct +rR -crz mm [aft sqtr gtca #a la "9""{

3«graa gr«a afam#Rtmah#ag fRftatTrfaff@a 2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) at@1:r 3graa ftqraa gea gnat# fu its¢ ffl"Zmr ft&z sites?gr st sr
mu -q;cj- far a gate4 gr, aft« h tr uRa cft" ™ -crz m GfR it-Fct-=a-~ (<t 2) 1998

mu 109 mu~~ ~?n

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hat 3grad g«ea (fl ) fatal, 2001 fa 9 eh ziafa faff@e qr ier g-8 if cTT
fa, 9fa saner h 4fa star fa faiaft m h +flag-seer vi ft star 47 at-at
4fail h Tr5a snaa far sitar if@qt sh rs alar < mr er sff a iafa arr 35-~ it
faeafR?a Rta wrarr ha#arr els-6 4tar £7 fa sf giftafe u

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaa saa ah arr sgt iaqa q4 tasq r 3aa@tatsq 200/- flmar ft
sg sitgt ix«m v4 a7akvar gta 1000/- tR 4rat ftmrqt

The revision application shall be accompanied by a fee of Rs.200 /- where t.h.e
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

"ffilTT !{Fil,~ -3,9 l~rf ~c;,cfi ~WIT cR 74la +nnf@24wra 4Ra s{:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~\:l,91es1 ~~. 1944#mu35--fr/35-~~~:-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) '3-diRlruct qRae aarg gar ah sara fl st, fRah far gr«an, a4ft
scgrad grm viara ft}a +nrnf@2raw (fez) Rt 4@nr 2Rhr fa, &rzrarara 2a tar,
iif§l--llffi ™, 3ftRc!T, frR~,:_rfl◄I<, 6\~l--l~liifl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respecti~~~.. -.~~.?~~~.'m. ~f
crossed bank draft m favour of Asstt. Re:star of a branch of an3/!/f'",;,;t~~ic

IC ~ ..~,1- )w· '>='• &s 5j
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4f za star ii a& grsgit mrarr2tr ? t r@tagr # fuRia mar @ratsrga
tr fats Reg s as a?ta gu ft fa far utaf aa fu nfenfa sf@la
an1f@?nacwr #tua sfa z a{traRt ca nafar srar?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) r414IC14 -~ arf~ 1970 ~~~~ #st srg@ft -1 4 sia«fa ffR« au s{ear sen
searrgr&gr zrnfefa fit f@rant # car? p@taRt vs #Ras6.50h mT 1F1r7

ca Rease«r ?tarReg1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) s sit if@a tr#i r Rias ad ar fit ft st m antnaff far srat ? sit mm
g«a, #4tr sgrar genu aara s4fa +rnf@raw (4ruffaf@en) fr, 1982 if f.m.crt:1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir grea, a&tasgrar gas vi tars aft~~ (t"?!ez) @@a 4f z4Rtam+
if cficl64+-li~I (Demand) ~~ (Penalty) cfiT 10%p srmar sfarf a zaif, srfer4aarf#
10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{trsq gtastara ah siaia, g@a?trmar# lfiif (Duty DemaJ1ded) I

(1) is (Section) l lDt~f.tmftcr"{lffl;
(2) R+a@z 3fez Rs uf@;
(3) adz 2Ree fail afr 6 hagrum

For an appeal to be filed before the CESTAT, 10% of Lhe Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determir1ed under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <a star a 7fa sf nf@awhrsgt seas rrar grass a awe fa(fa gt atifg +TT
grea h 10% ratrsitst ha are fa ct I faa gr aaau410% ratT eRr "IT~~l

In view of above, an appeal against this order shall lie be£ • nal on
payment of 10% of the duty demanded where duty or duty and p " ,ute,
or penalty, where penalty alone is in dispute." •
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F.No. GAPPL/COM/STD/508/2023-Appeal

ORDER-IN-APPEAL

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act') by the

Assistant Commissioner, CGST & C. Ex., Division-I, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant') in

compliance to Order-in-Review Nos. 24/2023-24 dated 08.06.2023

passed by Commissioner, Central GST, Ahmedabad South

(hereinafter referred to as. the "the reviewing authority" also)

against Order-in-Original No. 441/AC/Div-I/HKB/2022-23 dated

07.03.2023 (hereinafter referred as "the impugned order") passed

by the Assistant Commissioner, CGST, Division - I, Ahmedabad

South (hereinafter referred as "the adjudicating authority'') in the

case of M/s Mitesh Gordhandas Joshi,· 1608, Patea Sheri,

Djanasuthar ni Pole, Kalupur, Ahmedabad (hereinafter referred as

"the Respondent').

Sr. Appeal No. & Date Review Order Order-In-Original No. &

No. INVo. &z Date Date

01.
GAPPL/COM/STD/508/2023- 24/2023-24 441/AC/Div-I/HKB/2022-23

APPEAL Dated 13.06.2023 dated 08.06.2023 dated 07.03.2023

2. Briefly stated, the facts of the case are that the respondent,

having PAN No. ABBPJ6420D had earned substantial service

income during the FY. 2014-15. On scrutiny of the data received

from Income Tax department, it was noticed that the respondent

had earned an income of Rs. 1,17,86,596/- during the F.Y. 2014

15. Accordingly, it appeared that the respondent had earned the

said substantial income by way of providing taxable services but

had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The respondent were called upon to

submit copies of required documents for assessment for the said

period. However, the respondent had not responded to the letters
issued by the department.

4



F.No. GAPPL/COM/STD/508/2023-Appeal

2.1 THe respondent were issued Show Cause Notice bearing F.No.

V/15-155/Mitesh Gordhandas Joshi/Div-I/2020-21 dated

22.12.2020 wherein:

a) Demand and recover an amount of Rs. 14,56,823/- under the

provision to Sub Section ( 1) of Section 73 of the Act along with

interest under section 75 of the Act.

b) Imposed penalty under Section 77(1) of the Act for failure to

take service tax registration as per the provision of Section 69 of the

Act, and penalty under Section 78 of the Act for non-payment of

service tax by wilfully suppressing the facts from the department

with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, 1n

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority vide Review Order No. 24/2023-24 dated 08.06.2023 to

file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned order

on the following grounds:

>> It is observed that the adjudicating authority has dropped the

proceedings initiated vide the SCNs, mainly on the ground that

while allowing the benefit of exemption under Sr. No. 14(b) of the

Notification No 25/2012-ST dated 20.06 2012, the adjudicating

authority has not analyzed the conditions of the exemption

Notification.

► It is apparent that the benefit of the above exemption is available

only in the cases where a service is provided by way of

construction of a single residential unit which is not a part of a

residential complex

► It appears that the adjudicating authority has given the benefit

of the exemption on the basis of the affidavit _,'.\"tt~:--,by the~ ' ~-

4,'£

$}4.,5



F.No. GAPPL/COM/STD/508/2023-Appeal

service receiver. In this regard sample affidavits of the service

recipient concerned have been examined.

► It is evident from the details of the residential units constructed

by the service provider are parts of an Apartments and hence, in

view of the definition of 'residential complex these residential

units are required to be considered as part of a residential
« f

complex. Further, the benefit of exemption under Sr. No. 14(b) of

the Notification No 25/2012-ST dated 20.06.2012 as amended is

given only if the work is original works pertaining to single

residential unit and the benefit is not available for reconstruction

or renovation work. Consequently, the service provider is not

entitled to the benefit of exemption from service tax.

}> It 1s a settled legal position that any exemption

notification/ clause is required to be strictly interpreted and
- .

burden to prove that all the conditions of the exemption

notification/ clause have been fulfilled, is upon the person

claiming such exemption In this regard, reliance is placed. upon

the Hon'ble Supreme Court's judgment in the case of

Commissioner of Customs (Import) Mumbai Vs Dilip Kumar &

Co (2018(361) ELT 577(SC) and CCE New Delhi Vs. Han Chand

Shri Gopal (2010(260)ELT 3(SC).

► In the present case, the service provider has failed to prove with

reliable documentary evidences that he was eligible for

exemption from the service tax under the relevant exemption

notifications When the service provider failed to discharge the

burden cast upon him and failed to prove that the services

provided by him were exempted, the adjudicating authority has

wrongly dropped the demand of service tax and acted against the

settled legal position 8 In view of above discussions, it is opined

that the service provider was neither eligible for exemption from

service tax under Sr. No. 14(b) of the exemption Notification No
25/2012-ST dated 20.06.2012 and hence, · · · for

6



F.No. GAPPL/COM/STD/508/2023-Appeal

payment of applicable service tax on entire amount of Rs.

1,17,86,596/- for the year 2014-15 as alleged in the SCN.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. The personal hearing in the

case was fixed on 22.01.2024, 15.02.2024, 15.03.2024, and

26.03.2024. Neither the respondent nor authorized representative

on behalf of the respondent attended personal hearing on the above

said dates.

6. I have carefully gone through the impugned order dated

07.03.2023 and submission made by the appellant, I find that

adjudicating authority failed to properly analyze the conditions of

the exemption provided under Sr. No. 14(b) of Notification No.
3

25/2012-ST dated 20.06.2012.

7. I find that the adjudicating authority granted exemption to the

respondent based on the provision mentioned in 14(b) of the

Notification No. 25/2012-ST dated 20.06.2012 that exempts a

single residential unit otherwise than as a part of a residential

complex from service tax. However, the residential units

constructed by the respondent were part of apartments, which

qualify as a residential complex according to the definition provided

in the Notification. Moreover, the exemption is intended for original

works pertaining to single residential units, not reconstruction or

renovation work, which was not established by the respondent

when I go through the impugned order. The respondent failed to

provide sufficient documentary evidence before the adjudicating

authority to demonstrate eligibility for exemption. Hence, I am of

the opinion that despite the lack of evidence to support eligibility for

exemption, the adjudicating authority wrongly dropped the demand

for service tax. Therefore, I find that the respondent is liable for

demand of the erroneously dropped service tax amount of Rs.

14,56,823/- along with interest and penalty as proposed 1n the

Show Cause Notice.

7



F.No. GAPPL/COM/STD/508/2023-Appeal

.
8. In view of the above the impugned order is set aside and the

appeal filed by the appellant is allowed.

1:

9. sftaa traf Rt +€ftarfqzru 5qtad farstar?t
The appeal filed by the appellant stands disposed of in above

terms,

;ii

res (sr4tr)
Date •.

.e
a$.Mk tst«

ft.ft.ur.el, izzralz
By RPAD / SPEED POST

To,
The Assistant Commissioner,
Central GST, Division-I,
Ahmedabad South. Appellant

M/s Mitesh Gordhandas Joshi,
1608, Patea Sheri,
Djanasuthar ni Pole,
Kalupur, Ahmedabad
Copy to:

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I,
Ahmedabad South.

4.

6.

The Supdt. (Appeals), CGST, Ahmedabad South (for uploading
the OIA)

Guard File

PA file
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